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I.

Introduction

1

Thank you very much for inviting me to deliver the 28th

Singapore Law Review Annual Lecture. As an alumnus, it is
always a pleasure and an honour to be associated with significant
events in the NUS calendar. Such events always bring back fond
memories of my NUS days, of which I have many.
2

It is always challenging to select a suitable topic for such an

occasion. I looked at the previous lectures for some inspiration but
found that there was no discernible theme. They ranged from
international law to literature. I asked Eleanor for some suggestions
and the Editorial Board requested that my lecture should ideally
deal with criminal law. Hence, the topic for this lecture.
3

I was, by any account, a latecomer to the practice of criminal

law. I had spent my entire professional career in the practice of
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commercial law – shipping, insurance and banking law were my
bread and butter work. Only twice did I take on a criminal brief and
they were two of the most significant briefs of my career. It is
extremely gratifying to be able to make a difference to the lives of
your clients beyond economic and financial benefits. Perhaps I
have more than made up for lost time in this area of the law after
being appointed the Attorney-General in June 2012. It will not be
an exaggeration to say that during my 2-year term, I was personally
involved in more criminal cases than most criminal lawyers would
have done in their entire career. In a sense, the best preparation for
the office of the Attorney-General was my first term as a Judge
when I presided over a number of criminal cases and appeals. The
experience of hearing and disposing of those cases shaped my
perspective on the importance of criminal law in our legal system.
4

The topic today is a subject which has special significance to

me. In July 2011, a moratorium was placed on all executions
pending the outcome of a comprehensive review of the death
penalty regime in Singapore. A few weeks after I assumed office, it
was announced that the Government had completed the review and
the conclusion was that the death penalty would remain, but in
certain circumstances it would no longer be mandatory.1 Pursuant
to this, two amendment acts were passed at the end of the year to
enact changes to the Misuse of Drugs Act and the Penal Code.2 The
legal, ethical, and practical challenges of administering this new
piece of legislation dominated my time as the AG and it is a topic
which I had cause to reflect on and to think about even after I
2
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returned to the bench. This invitation has afforded me an
opportunity to crystallise my thoughts and set them down in
writing.
5

From the outset, I want to clarify what this lecture is not

about. It is not a normative analysis of the law. This lecture is
neither apologetic nor polemic, and I will not be discussing the
desirability of the death penalty as a form of punishment. This
lecture is also not a positive study of the empirical effect of the
amendment acts. That might be a fertile subject for academic study,
but it is not one which I will take up on this occasion. Instead, what
I will attempt is a modest doctrinal analysis of what the law is at
the moment. What I mean by this is that I will examine the origins,
structure, and scheme of this new legal regime; the legal challenges
which have arisen in the application of the discrete legal rules
which comprise it; the response of the courts; and the impact that it
has had on the practice of criminal law.3
II.

Overview: the death penalty regime for murder and drug
trafficking

6

I begin with a brief history of capital punishment in

Singapore. The death penalty has been part of the criminal justice
system of Singapore since our earliest days as a colony. Today, the
death penalty is most often associated with the offences of murder
and drug trafficking.4 However, what might surprise some of you is
that when these offences first found their way into our statute
books, neither attracted the mandatory death penalty.
3
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A.

Murder

7

I begin with the offence of murder. The Second Charter of

Justice of 1826 provided for the general reception of English law in
the Straits Settlements, subject to such modifications and
adaptations as the circumstances required.5 At the time, capital
punishment was widely administered in the United Kingdom under
a disparate corpus of capital statutes referred to as “the Bloody
Code”. A staggering number of offences (nearly 300, by one
estimate) were punishable by death and the list of capital statutes
comprised a random grab-bag of offences ranging from the trivial
to the bizarre. Infractions running the gamut from murder to
damaging Westminster Bridge to cutting down a young tree
attracted capital punishment.6 Blackstone scathingly remarked that
the tendency to create new capital statutes at a whim amounted to a
“kind of quackery in government”.7 Samuel Romilly, a prominent
legal reformer, decried the arbitrary and disorderly nature of the
system, saying it produced a “lottery of justice.”8
8

This was the background against which Lord Macaulay and

the members of the Indian Law Commission prepared the Indian
Penal Code. They were reacting not just to the general disorder
which plagued the Indian legal system, but also the excesses of the
Bloody Code in England, which they strove to avoid.9 They
devoted great effort towards devising graduated schemes of
punishment with the object of ensuring that the sentences imposed
fit the crimes committed.10 In the original draft, the death penalty

4
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was reserved only for two offences: murder and treason.11 The
Indian legislature eventually expanded this list to include other
offences like gang robbery or abetting mutiny, but it still remained
a very short list and in almost all cases, including murder, death
could be substituted with a sentence of transportation for life.12
After a series of abortive attempts to extend the application of the
Indian Code to Singapore, the Straits Settlements Legislative
Council eventually passed the Penal Code in 1871. The Straits
Settlements Penal Code mirrored the Indian Code in almost every
respect, and it likewise provided that persons guilty of murder
would be punished with “death or penal servitude for life”
[emphasis added].13
9

However, by the time the Penal Code was eventually enacted

in the Straits Settlements in 1871, the situation in England had
changed dramatically. First, the Judgment of Death Act 1823 had
been passed to abolish the mandatory death penalty for most crimes
and it gave judges the discretion to impose lesser punishments of
imprisonment or transportation for life in lieu of a sentence of
death.14 Second, the Punishment of Death Act was passed in 1832
to dramatically reduce the number of capital offences from 300 to
about 60.15 In the ensuing decades, capital punishment was
abolished for numerous other offences. After the passage of the
Criminal Law Consolidation Acts of 1861, only 4 offences –
murder, high treason, piracy with violence, and arson in the Royal
Dockyards – were punishable by death, though in each case the
sentence of death was mandatory.16
5
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Thus, in a sense, the colonies had gone further than the

Imperial Capital in cutting back on the excesses of the Bloody
Code by providing that the sentence of death would be
discretionary even in cases involving murder. However, this was
not the case for long in the Straits Settlements. In 1883, the Penal
Code (Amendment) Ordinance 1883 was passed to provide that the
death penalty would be imposed for all offences of murder.17 In
moving the bill, John Augustus Harwood, the acting AttorneyGeneral of the Straits Settlements at the time, explained that it was
intended to “assimilate the law [in the Straits Settlements] to the
law in force in England”18.
11

After this, the death penalty remained mandatory for murder

for nearly 120 years until the Penal Code (Amendment) Act 2012
was passed. Today, following the amendments, only murder within
the meaning of s 300(a) of the Penal Code will attract the
mandatory death penalty. For murders falling with the description
of ss 300(b), (c), and (d) of the Penal Code, the courts are now
granted the discretion to impose a sentence of life imprisonment
and caning in lieu of capital punishment. I will discuss the rationale
behind these changes later, but first, I will move briefly to talk
about the offence of drug trafficking.
B.

Drug trafficking

12

The Misuse of Drugs Act was first passed in 1973.19 When it

was enacted, the maximum penalty provided for trafficking in a
Class A drug was a sentence of 30 years’ imprisonment or a fine of
6
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$50,000 or both, and up to 15 strokes of the cane.20 At the second
reading of the Misuse of Drugs Bill, Mr Chua Sian Chin, the then
Minister for Home Affairs said that the Government did not think it
was necessary to go “as far as some countries which imposed the
death penalty for drug trafficking.”21
13

However, two years later, the MDA was amended to provide

that the death penalty would be mandatory for certain drug
offences.22 The rationale for these changes was given during the
second reading speech of the MDA Amendment Bill 1975. Mr
Chua, who was still the Minister for Home Affairs at the time,
cited statistics showing an increase in the number of major
traffickers and financiers who had been caught since the MDA was
passed in 1973 and explained that the drug problem was not just a
health and safety issue, but one that could potentially develop into
a “dangerous national security problem” which, if left unchecked,
could threaten the very “survival” of the nation.23 He said that the
increase in penalties was “meant to provide the necessary
deterrence to drug traffickers and pushers.”24 Since then, the MDA
has undergone many amendments and the death penalty has been
extended to the trafficking, import, and manufacture of new
specified drugs. Each amendment has been justified on the basis
that the mandatory death penalty is necessary for the continued
effectiveness of our anti-drug laws.25
14

In 2012, Deputy Prime Minister And Minister for Home

Affairs Mr Teo Chee Hean announced that changes would be made
7
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to the MDA to “keep pace with the evolving operational landscape
and societal changes”.26 Following the changes, the court now has
the discretion to sentence an accused to a term of life imprisonment
and caning in two scenarios:
(a)

First, where the accused proves on a balance of

probabilities that (i) he was merely a “courier” – that is to
say, that his role in the offence was restricted only to the
transportation, sending, or delivery of a controlled drug27 –
and (ii) the Public Prosecutor certifies that he has
substantively assisted the Central Narcotics Bureau in
disrupting drug trafficking activities within or outside
Singapore.28
(b)

Second, where the accused proves on a balance of

probabilities that (i) he was only a courier and (ii) also
proves that he was suffering from such abnormality of mind
as substantially impaired his mental responsibilities for the
acts and omissions constituting the offence.29
15

For convenience, these can be referred to as the “substantive

assistance” and the “diminished responsibility” limbs, as each
constitutes one separate subsection of the newly-introduced s
33B(2) of the MDA. In this lecture, I will focus on the substantive
assistance limb, because it has proven to be the more controversial
of the two. Indeed, it has generated a considerable volume of
litigation in just four years.

8
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III.

Three themes in the recalibration of the death penalty
regime

16

I now turn to discuss the underlying philosophy and purpose

of the amendment acts. To explain the impetus behind the reforms,
the Deputy Prime Minister and the Minister for Law took to the
floor to deliver two extensive statements to outline the general
approach of the Government towards capital punishment, which
they amplified and expanded on in the course of the debates which
accompanied the second reading of the bills.30 Three broad
overlapping themes can be discerned from their speeches: the first
theme is that of general deterrence; the second is the need for a
more calibrated sentencing framework; and the last is the
respective roles of the executive and the Judiciary in the criminal
process. I will take each in turn.
A.

General deterrence

17

I begin with the theme of deterrence. Every criminal justice

system should be understood against the background of the
historical forces that have shaped its development. Singapore is no
different. 20 years ago, then Attorney-General Chan Sek Keong
delivered the 10th Singapore Law Review Lecture and the title of
his address was “The criminal process—The Singapore model”.31
This lecture, together with an address he delivered 4 years later at
the turn of the millennium,32 stand out as the most lucid expositions
of the ethos and philosophy of the Singapore model of criminal
justice. He explained that the “Singapore model” was conceived in
the crucible of the social disorder of the 1950s and 1960s. The need
9
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to combat the forces of social disorder and lawlessness precipitated
significant reforms to the criminal justice system which we had
inherited from the British. Significant changes such as the abolition
of trial by jury and the removal of the right of accused persons to
make unsworn statements from the dock were made in the decade
after independence.33
18

To this day, “[t]he underlying values of our criminal justice

system [still] approximate to the value system of the crime control
model”.34 The crime control model is marked by, among other
things, laws which promote the conviction of the factually guilty
and emphasises efficiency in the law enforcement process. These
values show themselves clearly in the substantive assistance limb
of s 33B of the MDA. In his ministerial statement, Deputy Prime
Minister Teo explained that Singapore had always adopted a
“highly deterrent posture towards drug trafficking”. However, the
challenge was that drug syndicates had grown more sophisticated
in their operation and were targeting and exploiting persons from
vulnerable groups to perform the risky work of transporting the
drugs while they managed the operations from a distance, often
from outside the jurisdiction. He explained that making substantive
cooperation with law enforcement a precondition for alternative
sentencing would provide an “additional avenue” for law
enforcement agencies to “reach further into the networks” to target
those who were higher up in the chain.35
19

In the same way, Minister Shanmugam explained in his
10
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statement on the reforms to the Penal Code that the “cardinal
objectives” of the criminal justice system had not changed. These
objectives are, in his words, that: “Crime must be deterred. Society
must be protected against criminals.”36 When he moved the Penal
Code Amendment Bill, he was careful to stress that that the
changes would be made to the death penalty regime only “where it
does not substantially impact our crime control framework” and
that it was the low homicide rate in Singapore that paved the way
for the reforms.37
B.

Relative blameworthiness and calibrated sentencing

20

I move to the second theme, the need for more calibrated

punishments. This comes through most clearly in the amendments
to the Penal Code. What is obvious to everyone in the room,
though perhaps not so widely known to the general public, is that
murder extends beyond intentional killing. Under s 300 of the
Penal Code, murder may be committed in four different situations.
Indeed, murder can be established even if the offender does not
intend to cause death or bodily injury to a particular person.38 The
definition of murder is extremely wide, and correspondingly the
cases which may fall within its ambit can be of widely differing
moral significance.39
21

For this reason, academics have long questioned the

assumption, held since the Penal Code was amended in 1883, that
all forms of murder deserve the death penalty.40 Special criticism
has been reserved for s 300(c) of the Penal Code, which provides
11
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that an act which causes death is classified as murder if it is
subjectively performed “with the intention of causing bodily injury
to any person”, and the bodily injury intended to be inflicted is
objectively assessed to be sufficient in the ordinary course of
nature to cause death.41 It has been pointed out that s 300(c) admits
of situations where there can be a gap between moral culpability
and criminal responsibility. Take the example of an accused who
stabs the victim in the thigh with the intention only to injure him,
but ends up severing a femoral artery and killing the victim.42 This
is murder. It would not matter that the accused did not intend to
kill; and it would not even matter that he did not know that an
injury to the thigh could be fatal. It matters only that he intended
the injury which was caused, that this injury was objectively
sufficient in the ordinary course of nature to, and did in fact, cause
death. It has been argued that in such a case, there is too great a
“moral distance” between the offence which the accused
subjectively intended – to cause grievous hurt to the victim, which
is usually punishable with a term of up to 7 years’ imprisonment –
and the punishment which he will actually receive if he is
convicted – death.43
22

It was in part due to the recognition of critiques like these

that the law was changed. Minister Shanmugam explained that the
death penalty would continue to be mandatory for intentional
killings because it was “one of the most serious offences in our
books” and it was “right to punish such offenders with the most
severe penalty.” For other forms of murder, he said that “justice
12
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[could] be tempered with mercy”, and the courts would be given
the discretion to order a sentence of life in lieu of death. 44 In
making these changes, Parliament was acknowledging that social
mores, norms, and expectations had changed. The imposition of a
mandatory death sentence for all forms of murder was no longer
consonant with the modern drive for greater texture and nuance in
the application of criminal penalties. In a sense, this was a
continuation of a process that began with Lord Maccaulay and the
Indian Law Commissioners, who likewise sought to achieve
greater symmetry between moral blameworthiness and criminal
punishment.45
23

This principle also applies to the MDA. In order to qualify

for an alternative sentence of life imprisonment, the basic condition
that must be satisfied – irrespective of whether one goes under the
substantive assistance limb or the diminished responsibility limb –
is that the accused must be a “courier”. While this alone is not a
sufficient condition for an alternative sentence, it is a necessary
one.46 The reason for this is not difficult to discern. Those who
occupy positions at the upper echelons of the syndicate – the
kingpins, the producers, the distributors, and the financiers – are
more culpable. Their transgressions are conscious, deliberate, and
often profit motivated. As DPM Teo explained, “[t]hey know they
are dealing with drugs and the consequences of their actions if they
are caught and convicted.”47 By contrast, those who act only as
couriers bear less culpability, relatively speaking, for the
proliferation of drugs in Singapore.
13
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C.

The respective roles of the Judiciary and Executive in the
criminal process

24

The final theme I will touch on is that of the respective roles

of the Executive and the Judiciary in the criminal process. 48 Each
of the coordinate branches of government has a role to play in the
criminal process. In our constitutional scheme, the legislature is
vested with the power to make laws of general application. This
includes the power to define offences and to prescribe punishments
for them, whether the punishments be mandatory or discretionary;
fixed or within a prescribed range.49 The duty of the courts is first
and foremost to decide on legal guilt. Once it has done so, it is duty
bound to “pass sentence according to law”.50 The duty of the
Executive is to investigate possible offences and to “institute,
conduct or discontinue proceedings for any offence.”51 After
sentence is passed, it is legally bound to carry the sentence into
effect. However, it is also empowered, through the exercise of the
extraordinary power of clemency, to prevent the law from taking
its course.52
25

The relationship between the Executive and the Judiciary in

the sentencing process is highly dependent on the structure of the
laws which are passed and, in particular, the existence of
mandatory sentencing. This is ultimately a question of policy for
Parliament to decide on.53 When the amendment acts are examined,
it is clear that careful thought went into the question of what
matters should be devolved to the Judiciary and those which should
continue to be reserved to the Executive.
14
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In the case of the amendments to the Penal Code and the

introduction of the diminished responsibility limb of the MDA, it
was explained that the Public Prosecutor had long considered,
among other things, the intention of the offender, the manner of the
offence, and the degree of mental impairment the offender suffers
from (if any) in deciding whether to prefer a non-capital charge.54
These are already matters which the courts regularly handle in
other parts of the criminal law. Thus, if it is thought that a lesser
sentence should be ordered where these factors exist, the courts are
at least as well placed to undertake the exercise. After all, the
factors named by the Minister involve findings of fact as to the
mental state of the offenders and whether there is any causal
connection between the offender’s mental disability and crime he
committed. These are matters the courts regularly consider55
27

However, the situation would appear to be different where

the substantive assistance limb is concerned. By design, the courts
are constrained to operate within the confines of the adversarial
system, and the evidential, procedural, and resource limitations of
the forensic process. In making decisions, courts are also
constrained by precedent and established judicial principles. These
features optimise the legal process as a fair and transparent
mechanism for resolving narrow disputes concerning the rights and
entitlements of individuals, but it also has its drawbacks. Among
other things, it is slower and it restricts the range of admissible
material, and it must be public. The Executive, while limited in
other ways, is not similarly constrained in the same way that the
15
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courts are. It has the institutional capacity and resources to inquire
widely into everything that could possibly be relevant. It is also
able to do so in quiet to protect the sensitivity of the information
and the confidentiality of the sources. At the end of the day, the
issue of who makes the determination of substantive assistance is
one of institutional design. This is partly a question of policy and
partly one of relative institutional competence. In our case,
Parliament has decided that the decision is to be made by the
Public Prosecutor, and that judicial review of the Public
Prosecutor’s decision will only be available on very limited
grounds.
28

To gather up the threads of the analysis, the amendment acts

represent an important development of the death penalty
framework. It has allowed the courts to make more sensitive
distinctions between the relative culpability of offenders and
sentence them appropriately. However, it is also important to stress
the limited nature of these changes. One academic has said that the
Singapore government has “dramatically shifted its position on the
mandatory death penalty”,56 but I think this is perhaps somewhat
overstated. There is no doubt that the changes which have been
wrought are significant, but it seems to me that they fall short of
inaugurating any paradigm shift in policy. In particular, the longstanding emphasis on deterrence still acts as a side constraint on
any change in this area.
IV.

Three contemporary legal issues
16
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With that, I now turn to the last part of my lecture, which

relates to the problems which have arisen in relation to the
implementation of the amendment acts. Most of the problems I will
cover have arisen in the context of applications for re-sentencing.
A.

Judicial discretion: the case of Kho Jabing

30

The first issue I will examine is that of judicial discretion.

When the amendment acts were passed, many lauded the greater
flexibility it afforded, which promoted more individualised
outcomes. However, at least one pair of commentators sounded a
note of caution, observing that the absence of statutory guidelines
in the statutes could lead to inconsistency and arbitrariness. They
called for the introduction of broad sentencing guidelines to
improve the quality of decision-making and to ensure consistency
in outcome.57 This call was answered, at least in the context of the
offence of murder, when the Court of Appeal handed down its
decision in Kho Jabing’s case in 2015. 58
31

In 2010, Kho Jabing was tried and convicted of the offence

of murder and sentenced to the then-mandatory punishment of
death. His appeal was dismissed in 2011. Following the passage of
the Penal Code Amendment Act, he applied to be re-sentenced and
in August 2013, a High Court Judge re-sentenced him to a term of
life imprisonment and 15 strokes of the cane. The Prosecution
appealed and the Court of Appeal heard the matter in March 2014.
On 14 January 2015, the court handed down its decision and by a
majority of 3 to 2, allowed the Prosecution’s appeal and sentenced
17
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him to death. Even though the court was divided on the outcome,
they were unanimous on the point of principle involved. Taking
guidance from local jurisprudence developed in the context of the
offences of kidnapping and gang robbery, the court unanimously
held that in cases of murder where the mandatory death penalty
does not apply, a sentence of death would be warranted where the
actions of the offender outraged the feelings of the community. 59 In
deciding whether this was the case, the court explained that the
“manner in which the offender acted takes centre stage” and that
the inquiry was ultimately directed at whether the offender had
acted in a way which “exhibits viciousness or a blatant disregard
for human life”60 However, the court stressed that while the
offender’s regard for human life was the “foremost” consideration,
regard should still be had for “all the other circumstances of the
case” such as the offender’s age and intelligence”61
32

This test has already been challenged once, by Kho Jabing

himself, in a criminal motion he filed on 23 November 2015, two
days before his sentence was to have been carried into effect. On
that occasion, he argued, among other things, that all instances of
murder involve violence and result in death and naturally attract
public opprobrium. Thus, to apply this test would be tantamount to
consign all persons convicted of murder to death.62 This argument
was flatly rejected by the court, which said as follows:63
89
… This test does not entail that the court is to
sentence by public opinion, with the sentence of
death being imposed for the offence of murder
whenever a preponderance of the members of the
18
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public express sufficient distaste for the accused’s
actions. We completely abjure such a suggestion.
That is not the way this court or, for that matter,
any court elsewhere would administer justice. The
test that this court adopted in CA (Re-sentencing)
sets out, instead, a reasoned normative standard
which future courts are to apply when deciding
whether to impose the death penalty for the offence
of murder. …
90
Determining whether an offender’s actions so
“outrage the feelings of the community” and are “so
grievous an affront to humanity and so abhorrent”
that the death penalty is justified is an exercise in
ethical judgment in which the sentencing court
expresses the collective conscience of the
community through the selection of a condign
punishment. …
33

The test is not a magical incantation and it is, as the Court of

Appeal stressed, not intended to be applied in a “formulistic”
manner.64 Instead, it guides the approach of the sentencing court by
providing a focal point for analysis and directing the sentencing
courts’ attention to the key factor in the sentencing of offenders for
murder, which is the extent to which the offender had displayed a
disregard for human life, without constraining the exercise of the
court’s sentencing discretion.
34

Should the court have done more – for instance, by setting

out a “balance sheet” of aggravating and mitigating factors that
should be taken into account? I am not sure it could; or even if it
could, that it should. One of the perennial tensions in death penalty
jurisprudence is that between individualised justice and consistency
in sentencing.65 The balance between the two is delicate. Incline
too far in favour of the former, and you risk arbitrariness and
19
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capriciousness in sentencing; lean too far in favour of the latter, the
benefits of individualised consideration brought about by the
amendment act would be lost.66
35

The experience of the United States is instructive in this

regard. After the decision of the Supreme Court in Furman v
Georgia,67 which held that the imposition of the death penalty
without some measure of statutory guidance was unconstitutional,
many states rushed to amend their statutes to provide for some
form of prospective guidance. The initial legislative enthusiasm
was curbed following the decision in Lockett v Ohio, where the
Supreme Court struck down a statute which provided that the death
penalty would be mandatory unless one of three defined mitigating
factors was established on the ground that this unconstitutionally
restricted the discretion of the sentencing court.68 The conclusion
of many scholars, after decades of legislative experimentation, is
that the demands of consistency and individualised consideration
are fundamentally at odds with each other. There are trade-offs
involved and any attempt to fashion a perfect solution is quixotic.69
36

At the end of the day, it seems to me that the approach taken

by the Court of Appeal is, with respect, the right one. The test that
has been articulated in Kho Jabing provides a useful touchstone
that sentencing courts can use to focus their analysis. However,
when all is said and done, the court still has to examine all the facts
and circumstances of the case to determine whether the sentence of
death is the right punishment. This is not an easy task. In Kho
20
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Jabing’s case, the court agreed on the legal principles to be applied
but came to differing conclusions on whether the sentence of death
was warranted.70 As the Court of Appeal said, this shows that
“sentencing is an intensely difficult exercise, and… reasonable
persons can, and often do, disagree on what the appropriate
sentence ought to be.”71 Over time, a body of precedent will be
built up incrementally and certain key principles can be distilled
from the cases. This is the common law method, and I think it
should apply both with respect to the offence of murder as well as
to cases where courts are to exercise their discretion when called
on to decide whether to impose the death penalty under the MDA. 72
B.

The courier requirement and the evidential bind– the case
of Chum Tat Suan

37

I move to the second issue, which concerns the substantive

assistance limb of the MDA. To recapitulate, in order to qualify for
a sentence of life imprisonment under the substantive assistance
limb, two conjunctive requirements have to be satisfied: (a) the
accused has to be a courier and (b) the Public Prosecutor must
certify that the accused had substantively assisted the Central
Narcotics Bureau in disrupting drug trafficking activities within or
outside Singapore. As I noted above, of all the areas in the
amendment acts, this has attracted the most judicial attention,73 so I
will cover it in two parts, beginning first with the requirement that
the accused must be a courier.
38

In Chum Tat Suan,74 the accused was the sole passenger in a

21
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taxi which left Johor Bahru for Singapore. At the Woodlands
checkpoint, the taxi was stopped and searched and a bag containing
controlled drugs was found. At trial, he claimed that the bag was
not his, and that the bag he owned contained duck eggs and not
drugs. Choo Han Teck J disbelieved him and convicted him. At the
sentencing stage, Choo J expressed grave misgivings about the
architecture of s 33B of the MDA. He said that as matters stood,
there were two ways in which the matter could proceed. First, the
accused could be given a chance to adduce further evidence to
show that he was merely acting as a courier. However, this would
give rise to the danger of inconsistent findings, as the evidence that
is led could even cast doubt on the propriety of the conviction.
Second, the accused could be sentenced on the evidence as it stood.
However, he opined that this would place accused persons in an
“evidential bind”. In order to make good the argument that he was
merely acting as a courier, an accused would first have had to
admit that he was trafficking in drugs, which would seem to
preclude him from relying on his primary defence that he did not
know that he was in the possession of controlled drugs to begin
with. Otherwise, if the accused fails in his primary defence, as
Chum Tat Suan did, then it might be difficult for him to later assert
at the sentencing stage that he was only acting as a courier.
39

Faced with this apparent dilemma, Choo J decided to cut the

Gordian knot. He eliminated the first option, and declined to allow
the accused to lead further evidence on the basis that to do so might
lead to a risk of inconsistent findings. However, he also rejected
22
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the second option by declining to make a determination on whether
the accused was a courier based on the available evidence
altogether, holding that any such determination could potentially be
“unsafe”. He postulated that “but for the manner in which the
accused conducted his defence, he would have been able to give
and adduce evidence tending to show that he was no more than a
‘courier’.75 He therefore concluded that the “benefit of the doubt”
should be given to the accused and found, without an examination
of the evidence, that he was a courier.
40

Given the wide ramifications of this ruling, the Prosecution

filed a criminal reference to the Court of Appeal. The three
questions which were posed to the court did not trouble the court at
all and I will not cover them today. However, embedded within the
second question was a further, implicit, question which divided the
court: this was whether an accused who had been convicted of drug
trafficking or importation was permitted to introduce new evidence
at the sentencing stage to bolster his claim to being a courier.
41

Chao JA, who was in the minority on this issue, accepted

that as a general rule, an accused should raise his full and complete
defence and adduce all relevant evidence at trial. However, he
noted that there was no absolute rule that precluded the running of
alternative inconsistent defences. Thus, he held that it should also
be open for an accused to admit further evidence in support of that
alternative argument, even if his primary defence fails, provided it
is “necessary” to do so.76 The majority, comprising Tay Yong
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Kwang J and Woo Bih Li J, did not dispute that it was open for an
accused to run inconsistent cases in the alternative. However, their
point was that the accused had to accept the consequences of his
decision. In the event that the accused opts to run a primary
defence which is inconsistent with the assertion that he is merely a
courier, then he has to elect which course he will take since all
evidence – including that relating to the issue of whether the
accused was a courier – had to be adduced at trial. They rejected
the notion that this placed accused persons in an invidious position
because even before the amendment act was passed, an accused
had to elect whether he wished to give evidence and, if so, what
evidence to give. The object of the amendment act was to give
accused persons an incentive to come clean and to cooperate, and
not to give them an opportunity to conduct their cases strategically
by first running a completely exculpatory defence and then falling
back on the alternative argument that they are only a courier when
the primary defence fails.77
42

Some misgivings have been expressed about the position

taken by the majority. It has been said that “the onus is not on the
accused to take positions”.78 It has also been posited that if a
factually guilty accused person elects to run a false defence of noninvolvement and that defence is eventually rejected, he might then
have difficulty persuading the court at the sentencing stage that he
was a courier and thereby avoid a capital sentence. This has been
described as an “inordinately severe penalty for lying”.79
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43

This is a complex issue, but it seems to me that the difficulty

might be more apparent than real. At the end of the day, it is
always possible for an accused person to deny any involvement
with the drugs and if that fails, to then rely on the evidence already
before the court to claim, at the sentencing stage, that his
involvement was restricted to that of a courier. This in fact
happened in Chum Tat Suan. Although the Court of Appeal held
that the accused was precluded from adducing fresh evidence to
fortify his case that he was merely a courier, at the re-sentencing
stage before Choo J, he was nonetheless found to be a courier. This
is because the evidence which was led only went so far as to show
that the accused was involved in the transportation of drugs.80
44

The point, it seems to me, is this. The question of whether an

accused is a courier is an inquiry that goes to the actus reus of the
offence. This is a matter which would have been canvassed at the
trial since the transportation of drugs from one point to another is a
constitutive element of the offence of trafficking. If the evidence
led only goes so far as to show that the involvement of the accused
was “restricted to transporting, sending or delivering a controlled
drug” then all the accused needs to do at the sentencing stage is to
point to the evidence and submit that it shows that he was only a
courier. He does not need to lead more evidence. If the accused
fails to prove at the sentencing stage that he was only a courier, that
will invariably be because the evidence led by the Prosecution
during the liability stage of proceedings showed that the extent of
his involvement was in fact greater than that of a mere courier. It
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will not be because the accused did not have the opportunity to lead
further evidence.
C.

Challenging the Public Prosecutor’s decision on noncertification: the case of Mohammad Ridzuan

45

Finally, I turn to the third issue, which concerns the

certification process. Under s 33B(4) of the MDA, the decision of
whether or not any person has substantively assisted the Central
Narcotics Bureau in disrupting drug trafficking activities shall be at
the sole discretion of the Public Prosecutor. Given that this
determination is one which is made by the Executive, challenges
invariably proceed by way of an application for judicial review. 81
Two principal questions arise in this context. First, what are the
grounds upon which the Public Prosecutor’s decision may be
challenged? Second, what evidence does an accused person have to
do to put forward in order to make good his case?
Grounds of challenge
46

I begin with the grounds of challenge. Section 33(4) of the

MDA states that the decision of the Public Prosecutor on the issue
of certification may only be reviewed on two grounds: (a) if the
determination was done in bad faith or (b) if the decision was made
with malice. In this context, “bad faith” refers to the knowing use
of a discretionary power for extraneous purposes – that is to say it
was used “for purposes other than those for which the [Public
Prosecutor] was granted the power.”82 Thus, it may be argued that
the Public Prosecutor exercised his power of certification for an
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extraneous purpose if he deliberately withheld the issuance of the
certificate on a person who had rendered substantive assistance in
order to prevent the court from exercising its sentencing discretion
and not because no substantive assistance had in fact been
rendered.83 The expression “malice” has not been defined in the
cases, but it would seem to refer to the use of a discretionary power
with the subjective intention of causing harm or injury to a person,
usually because of personal animosity or some other improper
motive.84
47

In Muhammad Ridzuan’s case, the Court of Appeal held that

in addition to these two statutory grounds, there was a third: the
Public Prosecutor’s decision may be challenged if it is shown to be
unconstitutional. Even though this is not explicitly stipulated in the
MDA, this ground of review flows from the doctrine of
constitutional supremacy, which provides that all exercises of
power have to comply with the provisions of the Constitution.85
What evidence does the applicant need to put forward?
48

I turn to consider what the applicant would have to show in

order to make good his case. In Ridzuan’s case, the Court of
Appeal clarified that since the application was one for judicial
review, the usual two-stage process would apply. At the first stage,
the applicant has to “establish a prima facie case of reasonable
suspicion that the Public Prosecutor had breached the relevant
standard” – that is to say, that the Public Prosecutor had acted in
bad faith, with malice, or unconstitutionally. It is only when this
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threshold is crossed that the applicant will be granted leave to
commence judicial review proceedings. At the second stage, the
evidential burden shifts to the Public Prosecutor to justify his
decision. The court held that this approach was “normatively
sensible”. The Public Prosecutor is protected from having to
disclose sensitive information about the operations and intelligence
gathering processes of the Central Narcotics Bureau each time an
application is filed. Instead, the Public Prosecutor will only be
required to do so if a prima facie case for relief can be shown. This
strikes the right balance between the competing interests of the
applicants and wider society.
49

In making out a case for relief, direct evidence is not

necessary. Instead, circumstantial evidence will suffice. The court
gave the example of an applicant who sought to bring a challenge
under Article 12 of the Constitution. To make out a prima facie
case that the Public Prosecutor had breached Article 12, it would
suffice for him to show the following two things:86 (a) first, “that
his level of involvement in the offence and the consequent
knowledge he acquired of the drug syndicate he was dealing with
was practically identical to a co-offender’s level of involvement
and the knowledge the co-offender could have acquired”; and (b)
second, “he and his co-offender had provided practically the same
information to CNB – yet only his co-offender had been given the
certificate of substantive assistance.”
50

In Ridzuan’s case, the applicant argued that he was the target
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of unfair discrimination because his accomplice had received a
certificate of substantive assistance but he had not. However, on
analysis, it was shown that he and his accomplice were not
similarly situated. His accomplice had interacted with a member of
the drug syndicate and had ridden with the member of the
syndicate on a delivery run. This was an important point of
differentiation, for it was clear that the accomplice would be in a
much better position to provide useful information.87 As for the
nature of the information provided, the applicant relied mostly on
the statements which were admitted during their trial, which
showed that he and his accomplice provided a similar account to
the CNB. However, the court observed that this did not represent
the full details of the information given by both of them to the
CNB. At the initial hearing of the matter, the court suggested that
the accomplice could be subpoenaed to give evidence on the
information he provided by the CNB, in order that the court might
make a determination on whether the information provided by the
applicant and the accomplice were identical.
51

However, this was resisted by the Prosecution on two

grounds. First, it was argued that the courts would be ill-equipped
to assess whether an offender had rendered substantive assistance
since it was an inquiry which engaged a variety of operational
considerations which the Executive was best placed to assess.
Second, it was contended that to allow the open cross-examination
of the accomplice would compromise the CNB’s operational
effectiveness, since it would lead to the release of confidential
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information into the public domain, particularly if CNB officers
were called as rebuttal witnesses.88
52

The first consideration, as the court rightly pointed out, was

neither here nor there. The court would not be receiving the
accomplice’s evidence in order to make a determination of whether
it sufficed to render the CNB substantive assistance – that was
clearly a matter which the Public Prosecutor was statutorily
charged with determining. Rather, the court was proposing to
receive the evidence in order to determine if the applicant and the
accomplice had provided the same information. Such a
determination was plainly within the competence of the court and it
would not require any operational expertise nor would it intrude
into the Public Prosecutor’s statutory prerogatives. However, the
second objection is more difficult to answer. During the
Parliamentary debates, one Member of Parliament adverted to the
fact that publicising the nature and contents of a person’s assistance
might discourage them from speaking up. The reason was not
given, but I can well imagine that it could be founded on a fear of
reprisal, whether against themselves or their families.89
53

In Ridzuan, the matter was eventually resolved after the

Deputy Public Prosecutors in charge of the matter filed a number
of affidavits to set out both the procedural history of the matter as
well as to apprise the court of the materials the Public Prosecutor
took into account in making the decision on certification. They also
categorically deposed that the information provided by the
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applicant and his accomplice were materially different, and that
after having considered the material carefully, the Public
Prosecutor had determined that the accomplice had rendered
substantive assistance whereas the applicant had not. When this
was considered alongside the fact that the applicant and the
accomplice were differently situated, the court concluded that the
applicant had not established a reasonable case of reasonable
suspicion that the non-certification decision was unconstitutional.90
V.

Conclusion

54

In conclusion, I hope that this lecture has given you a broad

overview of the nature and scope of the amendments to the death
penalty regime. If nothing else, it can be seen that the criminal
justice system is not static, but dynamic. It has changed
dramatically over the years to cope with the needs and expectations
of an evolving society and I have no doubt that it will continue to
do so. The full impact of the recalibration remains to be seen. But
for now, it will appear from the very issuance of certificates of
substantive assistance that our law enforcement agencies are
making good progress in their on-going war against the scourge of
drug trafficking.
55

Thank you very much.
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