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Introduction

1. Good afternoon, and thank you for inviting me to address you this
afternoon. As we gather to commemorate the 35th Anniversary of the
CISG,1 we cannot help but be struck by the ingenuity of its conception,
the soundness of its construction, and the prescience of its ideals. This
is reflected in the fact that today 83 states are party to the Convention.
In 2014 alone 3 states, all from Africa, have become members,2 and
they were preceded in the year before that by Bahrain and Brazil. The
geographic distribution of these newest members paints a picture both
of the changing face of international trade and the ongoing reception of
the CISG. Over the last 35 years, the CISG has achieved the rare
distinction of being both responsive to the needs of its time and
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predictive of the future. In that sense, perhaps more so than any other
comparable international instrument, the Convention possesses the
quality of being both historic and futuristic at the same time, and so it
stands as a crucial bridge between the ‘rebirth’ of international
commercial law after the cataclysms of the 20th century and its
continued development in a globalising world.

2. What I propose to do this afternoon is to trace this history and pick out
some of the lessons that the CISG experience can impart to the
transnational convergence of commercial law. To borrow Marshall
Mcluhan’s famous adage, “we drive into the future using only our
rearview mirror”3 though I should like to think that if we turned on the
search-lights we might get a sense of what lies ahead as well.

The Lex Mercatoria

3. The notion of law to support international trade is by no means a new
one. It has its roots in ancient times,4 and has accrued enough
intellectual and practical currency to be identified by its own title – the
lex mercatoria.5 Despite its entry into common legal usage, the meaning
3
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of ‘lex mercatoria’ has yet to be definitively settled. For now it is perhaps
best understood as a compendium of several different meanings.6

4. From a more positivist perspective, it refers to the established
framework of instruments on the basis of which international trade is
conducted and the accompanying disputes are resolved. This might
include the use of standard form contracts, the pervasive apparatus of
international commercial arbitration, and the adoption of uniform laws
like the CISG.7 Lex mercatoria can also be treated as describing an
aggregated body of legal principles, which are common to major
commercial jurisdictions such as the maxim pacta sunt servanda.8 At the
more normative level, it describes an autonomous and internally uniform
legal order of, by, and for commercial actors. The strongest advocates
of this ideal conceive of the lex mercatoria as a self-contained system
which exists without reference to any national legal authority.9

5. If one were to survey the current landscape of the lex mercatoria with
these definitional ideas in mind, its topography may be characterised as
6
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an uneven one. While there is no doubt that we can point to parts of the
global legal order designed specifically to support the machinery of
international commerce, the world remains principally organised
according to municipal jurisdictions whose substantive and adjectival
laws are only sporadically coordinated.

6. Yet the precise boundaries and contours of the lex mercatoria are still in
the process of being shaped by global economic forces. Indeed this is
one of the most crucial growth areas for both the legal sciences and the
legal industry, especially in our part of the world. I suggest that Asia can
be the frontier for what might be viewed as the 4th chapter in the story of
the lex mercatoria, and we should begin to prepare ourselves in earnest
for this monumental opportunity. Before we come to that I wish to first
identify the historical patterns that emerge from the first three chapters,10
and how our present circumstances are situated within this broader
narrative.

10

The triadic structure was adopted in the seminal work of Clive Schmitthoff, “International Business Law: A
New Law Merchant” (1961) 2 Current Law and Social Problems 129 and has since become de rigueur – see for
example Ralf Michaels, “The True Lex Mercatoria” (2007) 14(2) Indiana Journal of Global Legal Studies 447 at p
448

4

Chapter 1: The Middle Ages – Birth

7. The story of the lex mercatoria begins with the commercial renaissance
of Europe11 as it transitioned from the Dark Ages into the Middle Ages.
In an era of agricultural productivity and increasing urbanisation, trade
over both land and sea flourished across the commercial centres of
Europe.12 The opening of the East to commercial exchange gave
European communities unprecedented access to spices and other novel
commodities.

It was during this period that a professional class of

merchants emerged and began to organise their activities through
markets and fairs.13 This has been described, in rather romantic terms,
as a “cosmopolitan community of international merchants who travelled
through the civilized world, from port to port and fair to fair.” 14 With an
ingenuity borne out of necessity, these merchants developed customs
and rules to facilitate their dealings. Many legal devices which remain
indispensable today, such as bills of exchange and letters of credit, are
also traceable to the commercial activities of these medieval
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merchants.15 In addition, sea-faring traders settled upon stable maritime
customs which became codified in the major coastal cities as laws.16
The resulting patchwork of laws and customs17 was administered by a
collection of specialist courts whose adjudicators were appointed from
the merchant classes themselves.18

8. From this initial phase of development we can identify the conditions
which catalysed the propagation of the lex mercatoria. First of all, there
was strong demand for the generation of legal norms that would
overcome the cultural diversities of Europe and enable the smooth and
profitable flow of commodities. Second, merchants were for the first time
readily able to travel in significant numbers to markets and fairs to trade
with counterparts from other territories. Third, merchant courts were
available to ensure that commercial norms could be effectively and
somewhat uniformly applied and enforced by traders. We might
therefore isolate market demand, agent mobility and adjudicatory
infrastructure as key factors in the genesis of international commercial
15
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law during the Middle Ages. It is also worth noting that this first chapter
of the lex mercatoria, while merchant-driven, was not wholly without
juristic roots. The conceptual frameworks needed to fortify medieval
trade practices were at least in part supplied by the revival of Roman
law, which some regard as the precursor of the lex mercatoria.19 We will
see later on that many of these basic elements recur in subsequent
chapters of the lex mercatoria.
Chapter 2: The 17th to 19th Centuries – Nationalisation

9. As the span of cross-border trade lengthened, however, the continuity of
the

medieval

lex

mercatoria

became

challenged

by

growing

complexity.20 At the same time, its nature as a merchant-driven set of
dictates that were developed in response to expediencies of trade and
commerce meant that the medieval lex mercatoria had never been
centrally codified.21

Instead,

the

lex

mercatoria

was

gradually

19
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assimilated into sovereign legal systems, such as the common law in
England.22 Thus began its second chapter.

10. The first in-roads made by the royal courts of England into the law of
merchants can be traced to the 1353 Statute of the Staples,23 which
recognised that foreign trade in products such as wool and leather
would be subject to the law merchant. However, the Statute of Staples
also provided that appeals could be taken to the royal courts, thereby
asserting the hierarchical superiority of the courts over mercantile
institutions. Eventually the competition this engendered between the
common law courts and merchant courts resulted in the decline of the
latter with English judges growing more robust in projecting their
authority.24 The cross-jurisdictional norms of the medieval lex mercatoria
were thus localised and some might say subsumed by the common law.
However, this was never expressly acknowledged until the 18th century,
during a period of reform initiated by the ‘father of English commercial
law’,25 Lord Mansfield.26 In Pelly v Royal Exchange, Lord Mansfield
opined that “mercantile law… is the same all over the world… [for] from
22
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the same premises, the sound conclusions of reason and justice must
universally be the same.”27 Although expressed in terms of commonality
across borders, in fact this was emblematic of the ascendance of
English commercial law which, by drawing upon the lex mercatoria,
came to eclipse it.28 In continental Europe a parallel process of
nationalisation also transpired, albeit through legislation rather than case
law.29 In France for example the lex mercatoria was successively
incorporated into the general law by royal ordinances during the 17th
century30 and was eventually codified in the Napoleonic Code de
Commerce in 1807.31 The lex mercatoria therefore survived in its 2nd
chapter only as a constituent of municipal law.

Chapter 3: The 20th Century – The New Law Merchant

11. It was only in the 20th century that the lex mercatoria was revived as a
body of law which could facilitate the growth of cross-border trade by
virtue of its international character. As the world’s collective attention
turned away from conflict and towards economic development, efforts
27
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were undertaken at both the regional and international levels to forge a
unified commercial law. In 1952, the Uniform Commercial Code
(“UCC”)32 was published in the United States. Jointly produced by the
American Law Institute and the National Conference of Commissioners,
the UCC was intended to promote the modernisation and harmonisation
of commercial law across the American states.33 In 1957, the Treaty of
Rome34 was signed by the founding members of the European
Economic Community, creating a common market to which municipal
commercial laws would have to be approximated.35 In the international
sphere, a panoply of independent institutions began to advance the
agenda of legal integration. Of these organisations, two were the most
prominent, and both continue to stand in high esteem.

12. The first is the International Chamber of Commerce (“ICC”), which was
founded by Western industrialists to promote both international trade
and peaceful relations between nations. One of the ICC’s biggest
successes has been the development of the Incoterms rules, which are
aimed at defining the allocation of responsibilities between sellers and
buyers in common sales contracts. The use of Incoterms is now a
matter of wide currency in international trade. The other prominent
32
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institution is, of course, UNCITRAL.36 UNCITRAL’s express objectives
are to “further the progressive harmonisation and unification of the law
of international trade.”37 It has been responsible for a series of treaties
and conventions which are almost constitutional to international
commerce. Foremost amongst its achievements are the Model Law38
and the CISG, which I will come to later.

13. Before we get to that, it is important to acknowledge that this third
chapter of the lex mercatoria has been elevated by the work of
academics such as Berthold Goldman and Clive Schmitthoff.39 Indeed
the very identification of what has been labelled the ‘new lex
mercatoria’40 is a direct product of academic endeavour. We owe a great
debt of gratitude to the scholars who have pioneered the multidisciplinary

and

comparative

techniques

which

have

become

foundational to the study of international commercial law. The new lex
mercatoria now represents a substantial field of scholarship in which the

36
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normative arguments in favour of harmonisation, along with the
intellectual tools required to achieve this, are well-traversed.

Historical Patterns

14. Let me now take a moment to pull together some of the threads from
these three chapters. Even at the level of generality with which I have
presented this historical overview, one can discern a remarkable
connection between the lex mercatoria and the prevailing social order of
the times. It is worth remembering that the lex mercatoria emerged
during an age when European society was stratified horizontally into
distinct classes without any unifying central authority.41 Merchants
organised themselves into guilds because the conditions necessary for
trade could not have been secured by any higher authority.

42
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guilds became the main promulgators of the lex mercatoria during its 1st
chapter. However, the underlying social structure began to change from
the 16th century, which saw the decline of feudalism and the shift
towards a capitalist order. In 1648, the Treaty of Westphalia gave rise to
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the concept of the nation-state, 43 and as traditional sources of authority
migrated to this vertical power structure44 the lex mercatoria also fell
under the spell of nationalisation. Thus the mercantile courts ceded
ground to national courts, and what had begun as a horizontal,
mechant-led phenomenon started to transit to a vertical, state-led body
of law. The close of the lex mercatoria’s 2nd chapter came during the
industrial revolution, when European commercial law was consolidated
in the form of continental codes and landmark English legislation and
case law.45 In this way the lex mercatoria became fossilised in the
amber of legal history.

15. Already we can see how the status of the lex mercatoria has been
yoked to changing political and economic forces. This pattern continues
into contemporary history. The reanimation of lex mercatoria as ‘new’
lex mercatoria after the Second World War reflects the remaking of the
international community after widespread devastation.46 It is also a
function of international economic liberalism and the revival of interest in
43
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cross-border trade. During this 3rd chapter, the lex mercatoria has not
been the product of a singular source of international legal authority.
Instead, it has been propagated in a polycentric fashion through various
multilateral efforts coordinated by discrete institutions. The CISG
belongs to this part of the narrative.47

The CISG Experience

16. The endeavour to create a uniform law for the international sale of
goods began from as early as the 1930s. Under the banner of the
International Institute for the Unification of Private Law (“UNIDROIT”),
the first draft law on international sales was produced by a small group
of

distinguished

European

scholars

in

about

1939. Its

wider

dissemination was interrupted by the Second World War, and it was not
until 1951 that the project was revived. Two revised drafts were then
produced and in 1964 a Diplomatic Conference convened in The Hague
with 28 participating States adopted as international conventions the
Convention on Uniform Law of International Sales (“ULIS”) and the
Convention on Uniform Law on the Formation of Contracts for the

47
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17. However, neither of these conventions achieved any measure of
success. In part this was because they had been perceived as the
output of an insular European project.48 More critically, however, the
Hague Conventions were simply far too ambitious. For example, its
members were required to apply convention rules to all international
sale contracts, even those which did not involve parties from ratifying
states.49 The Conventions therefore set out to entirely displace rules of
private international law, and in the process of doing so they also risked
overthrowing the fundamental principle of party autonomy. Tellingly,
some of the countries whose delegates were most involved in the
drafting of the Hague Conventions – such as the United States and
France – never ratified them. Essentially the Hague Conventions
pushed for too much, too soon. Nevertheless, they served as the
precedents upon which UNCITRAL began, in 1968, to produce a new
text with better prospects for world-wide adoption.50 That is what
eventually took shape as the CISG, from the creation and content of
which valuable lessons can be drawn.
48
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ULIS Art 2
50
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18. The first draft of the CISG was produced in 1978. It combined the
Hague Conventions and introduced crucial modifications. First, the
CISG limited the scope of its application by excluding consumer
contracts51 and liability for death and personal injury,52 which are more
often subject to municipal regulations. By doing so, the drafters of the
CISG acknowledged that there are spheres of commercial law which are
more properly the province of state legislatures. Further, the CISG only
applies when both the seller and buyer have their places of business in
contracting states or where the rules of private international law lead to
the application of the law of a contracting state. The CISG was therefore
designed to fit into rather than to displace the incumbent legal
framework. It was also intentionally drafted to be easily applied.53 The
best example of this lies in the CISG’s test for internationality, which
simply looks to whether the seller and buyer have their places of
business in different states.54 The notion of a place of business, and the
setting out of a clear methodology for its identification,55 greatly reduces
the risk of dispute over whether the CISG even applies. It is a

51

Art 2(a)
Art 5
53
Kazuaki Sono, “The Vienna Sales Convention: History and Perspective” in International Sale of Goods:
Dubrovnik Lectures (Sarcevic & Volken eds) (Oceana, 1986) 1 at p 6, makes the point that the CISG is free from
dogma to facilitate understanding by businessmen
54
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55
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formulation whose elegant simplicity has been honoured by its adoption
in other international instruments, most notably the Model Law.56

19. The consultation and drafting process for the CISG also had the
benefit of lessons drawn from the Hague Conventions. As it was starting
out on its work, UNCITRAL received feedback that some states
regarded the Hague Conventions as lacking in clarity due to limited input
from delegates of different legal backgrounds.57 The UNCITRAL working
group therefore included a diversity of delegates from 14 states under
the chairmanship of Professor Jorge Barrera Graf of Mexico.
Significantly, the two Cold War superpowers were brought together
along with a broad constituency of states from Africa, Asia, Europe,
South America and the Middle East.58 No fewer than 62 states
participated in the diplomatic conference which adopted the Convention,
of which there were 22 western, 11 socialist and 29 ‘third world’
nations.59 The CISG can therefore justifiably claim to be a genuinely
global convention.

56
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January 1970 (A/CN.9/35) at 177
59
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20. I should add, however, that while there was a conscientious effort to
develop the CISG with the collective buy-in of the international
community and to effect the compromises required to maximise its
receptivity, the CISG should not be viewed as a watered-down piece of
international legislation. It has not preferred popularity to substance, and
has scrupulously sought to achieve strategic balance instead of settling
for the lowest common denominator. On this point there is no better
illustration than Article 7(1), which provides that in the interpretation of
the Convention regard is to be had to its international character, the
need to promote uniformity in its application and the observance of good
faith in international trade. This, in many ways, is the signature provision
of the CISG, not only because it enshrines a cornerstone principle of the
lex mercatoria but also because it embodies the methodology and
underlying pragmatism of the CISG. Good faith is a protean term
susceptible to many variations of meaning in different jurisdictions. The
UNCITRAL commission, in preparing the final draft of the CISG, decided
that while good faith ought not to be limited just to contract formation it
should equally not be elevated to a freestanding principle.60 The middle
approach adopted was to employ good faith as a principle of contractual
interpretation, which calls attention to its primacy whilst leaving a margin
60

Report of the Working Group on the International Sale of Goods on the work of its ninth session (Geneva, 19–
30 September 1977) (A/CN.9/142) at [70]–[87]
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of discretion to national courts when applying the CISG. This has since
given rise to a significant body of jurisprudence as well as academic
analysis on the interpretation of good faith, ensuring that it remains more
open-textured rather than open-ended.61

21. The CISG’s aim of striking a balance between the interests of
commercial actors, national governments and the project of legal
unification is also reflected in Art 6, which provides that parties may
exclude or vary the application of the Convention.

This article upholds

the basic principle of party autonomy, and clearly signals that the CISG
is intended to provide commercial actors with the choice of adopting an
internationally uniform sales law rather than to coerce them into a
mandatory regime. Art 6 is also expressly subject to Art 12 read with Art
96. Article 96 stipulates that a contracting state may make a declaration
to disapply provisions permitting agreements to be made or modified in
a form other than writing. This provision was included to accommodate
the USSR, which applied very strict rules to the formality of foreign trade
contracts.62 The Soviet practice did not, however, reflect the general
preferences of the international traders. Art 96 therefore enabled the
USSR to preserve its established practices by means of an official

61

See for example John O Honnold, Unifrom Law for International Sales under the 1980 United Nations
Convention (Kluwer Law International, 3rd Ed, 1999) at pp 98–100
62
Ibid at p 137
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declaration without imposing the same constraints on other jurisdictions.
By means of such mechanisms the CISG devised working solutions to
the challenges of a polarised world.63

22. I wish to highlight a few other qualities which, in my view, conduce
towards the continued success of the CISG. The first is that the CISG,
being concerned only with contract formation and the rights and
obligations of buyers and sellers, does not hold itself out to be
comprehensive. Indeed, it acknowledges its own limitations while
reserving space for the radial development of uniform law beyond those
limits. Article 7(2) provides that where the Convention does not
expressly address a matter, it should be resolved in accordance with the
general principles upon which the Convention is based. Thus the CISG
lobbies for the expansion of its own sphere of influence by means of
analogous application, but it does so without insisting upon the point.
Article 7(2) also states that in the absence of such general principles the
matter should be resolved in conformity with the applicable law as
determined by the rules of private international law.

63

On the CISG’s employment of reservations more generally see Filip De Ly, “Sources of International Sales
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23. This brings me to the second quality, which is that the CISG enlists
national courts and arbitral tribunals in the task of finding and applying
its general principles.64 The elaboration and expansion of the
Convention is therefore performed at the level of dispute resolution. As
we have seen from commercial arbitration, this can be a highly
productive arrangement for international legal instruments. The
architecture of the New York Convention65 and the UNCITRAL Model
Law devolves important gatekeeping functions to national courts, and as
I have argued elsewhere66 this has been one of the crucial pillars to the
success of international commercial arbitration. In a similar vein the
CISG does not contemplate a centralised forum which is competent to
finally determine disputed issues of law.67 Instead it has been designed
to vest critical interpretive and jurisprudential responsibilities with judges
and arbitrators,68 who must acknowledge the integral role they play in
sustaining and advancing the transnational harmonisation of commercial
law. This is part of the reason why Singapore has created its own
international commercial court (“the SICC”), which will have the
specialist procedures and

expertise required

to

apply uniform
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international laws like the CISG. It is also our intention that by bringing
Singapore’s judges together with leading jurists from both the common
and civil law traditions, the SICC can develop a general jurisprudence
which is cognisant of international trade practice and the lex mercatoria.
The SICC joins a growing network of commercial courts with a similar
internationalist outlook, including the London Commercial Court, the
Delaware Court of Chancery and the Dubai International Financial
Centre Court. As I will explain later this emerging breed of international
commercial courts are well-positioned to make significant contributions
to the 4th chapter of the lex mercatoria.

24. Before I turn to that, no assessment of the CISG’s future prospects
would be complete without mentioning the tremendous work of
UNCITRAL, PACE University and the Center for Transnational Law in
maintaining the Convention’s visibility within the international legal
fraternity. Online accessibility to case law, commentary, drafting
materials and other auxiliary resources on the CISG is simply
unparalleled. There is a wealth of material on the CISG, and it has been
compiled and organised in a thoroughly user-friendly manner. In
addition, UNCITRAL

has zealously kept up a

programme of

conferences, meetings and workshops over the past 35 years to
generate

awareness

and

discourse

on

the

Convention.

The
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infrastructure for the continued development of the CISG is certainly in
place, and indeed can be viewed as a model to be emulated for other
international instruments. Among the most meaningful of all the
initiatives to promote the CISG must surely be the Willem C Vis
International Commercial Arbitration Moot (“the Vis moot”). The annual
competitions held in Vienna and Hong Kong69 are amongst the most
prestigious competitions on the mooting calendar and has introduced
generations of aspiring law students to the workings of the CISG. As
many of us will attest to, there is no better way to become intimately
acquainted with a body of law than through the cut and thrust of public
advocacy, and this is so even when one is using wooden swords. If we
are to make the gradual transition towards a more harmonised
commercial law then our law students must be exposed to international
instruments like the CISG.70

The 4th Chapter of the Lex Mercatoria

25. Let me turn now to the opening page of what might come to be the 4th
chapter in the story of the lex mercatoria. We have already seen how
the law merchant was shaped and re-made by seismic shifts in the
69
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global order, and this historical pattern is set to continue. Since the end
of the Cold War, the world has experienced an unprecedented period of
technological innovation, trade liberalisation and economic integration.
This has led to a phenomenal increase in the volume and frequency with
which capital, goods, people and ideas flowed across national
boundaries. In the seminal definition of Roland Robertson, globalisation
is “the compression of the world and the intensification of the
consciousness of the world as a whole.”71 It has transformed not only
the way we trade but the way we think and how we live.

Opposing Historical Forces

26. Yet globalisation has arrived on the back of a post-colonial world in
which national self-determination has been elevated as a universal right,
enshrined as it is in Article 1 of the United Nations Charter.72 The world
remains organised according to the Westphalian ideology of sovereign
nation-states even as national boundaries are superannuated by the
forces of globalisation.73 In a sense this is Duncan Kennedy’s
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fundamental contradiction74 writ large – the freedom of each nation to
achieve its own objectives is dependent on and yet perhaps
incompatible with the international integration necessary to achieve it.75
We find ourselves at an inflection point between historical movements in
opposite directions.76 Nation-states are wedded to the hard-won notion
of inviolable sovereignty and yet must commit to an international
compact to give such sovereignty practical meaning. This schism
requires governments to constantly re-negotiate legal, economic and
political terms between themselves and also with international actors.
Such a process of adjustment has been described by The Economist as
‘gated globalisation’ – a more calibrated form of liberalisation in which
“policymakers have become choosier about whom they trade with, how
much access they grant foreign investors and banks, and what sort of
capital they admit.”77 Trade barriers have not been fully rebuilt, but
states are now putting up gates to regulate the degree of their exposure
to foreign influences. The result is an apparent deceleration of
globalisation. We can see the shifting of gears across all indices,

74

Duncan Kennedy, The Structure of Blackstone’s Commentaries (1979) 29 Buff L rev 209 at 211–212: “[t]he
goal of individual freedom is at the same time dependent on and incompatible with the communal coercive
action that is necessary to achieve it. Others… are necessary if we are to become persons at all – they provide
us the stuff of ourselves and protect us in crucial ways against destruction… But at the same time that it forms
and protects us, the universe of others… threatens us with annihilation and urges upon us forms of fusion…”
75
A similar view is expressed in Clive Schmitthoff, “The Unification of the Law of International Trade” (1968)
JBL 105 at p 105
76
See also Sundaresh Menon, “International Commercial Courts: Towards a Transnational System of Dispute
Resolution”, delivered as the Opening Lecture for the DIFC Courts Lecture Series 2015
77
“The gated globe”, The Economist (12 October 2013)

25

whether one looks at the cooling of capital markets78 or the recent drop
in the number of bilateral investment treaties (“BITs”).79

The Shifting Centre of Gravity

27. To complicate this picture even further, the global economy is feeling
its way towards this new equilibrium while its centre of gravity shifts
away from the OECD80 countries towards the East. It has been
estimated that Asia already accounted for 30 percent of world trade in
2010, and this figure will reach 35 percent by 2020.81 The Asian
Development Bank suggests that by 2050, Asia could account for half of
global GDP, trade and investment.82 These are not predictions
unsupported by concrete action. In an announcement that echoes the
emergence of the lex mercatoria during the Middle Ages, China has
publicly committed to reviving the ancient maritime silk road83 which
linked it to Europe through the South China Sea and the Indian Ocean.
Inter-governmental engagement has already begun to develop joint
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infrastructural projects and free trade agreements which will reconnect
the ties between Asia, the Middle-East and Africa along this historic
trade route. China is not alone in pushing for progress on this front.
President Jokowi has also unveiled plans to position Indonesia as the
centre-piece of a global maritime axis.84 High-level talks between
Indonesia and China have already yielded the possibility of unifying
these two ambitious projects.85 These are but two examples of Asia’s
economic aspirations and the tremendous opportunities still to be
realised in this part of the world.

Implications for the Lex Mercatoria

28. The 4th chapter of the lex mercatoria will have to address the new
global compact that will emerge from the potentialities I have outlined.
While we must endeavour to create a global legal infrastructure which
can fully support free economic exchange, this must be done with due
recognition of legitimate domestic imperatives and a renewed
appreciation of cultural differences. Having undergone a cycle of
nationalisation and re-emerged as part of the international legal order,
the lex mercatoria will now have to serve as a modus vivendi between
84
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these two modalities. In this regard the CISG’s methodology of
devolving the application of its general principles to national courts is
well-suited to generate the required jurisprudence. Indeed at least one
academic has argued that the CISG must be supported by a global
jurisconsultorium, in which jurists and judges from around the globe can
consult with one another on common issues of international sales law.86
I suggest that international commercial courts will represent a
particularly valuable voice in this ongoing discourse. Being anchored in
a national jurisdiction on the one hand and immersed in the norms of
international commerce on the other, they embody the very philosophy
which is at the heart of the CISG. One might even regard courts like the
SICC as uniquely positioned to be amongst the primary contributors to
the lex mercatoria’s 4th chapter. Yet such purpose-built commercial
courts remain small in number, and the inexorable reality is that all
national courts will have to come to terms with multi-jurisdictional
disputes. In doing so, they must consult the decisions of other
jurisdictions and seek to minimise divergence from the norms of
international business. Where a harmonised approach cannot be taken,
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national courts should provide clear reasons explaining why this is so.87
As has been the case for some time now, operating in jurisdictional silos
is no longer a viable option.

29. I would like to go further to surmise that in the coming decades the
development of the lex mercatoria will come to be increasingly engaged
by two recurring themes. The first is that of creating legitimacy. By this I
mean the fostering of general confidence in the propriety of cross-border
commercial activities undertaken by both private actors and public
bodies.88 International trade must be firmly understood as an enterprise
that subsists within a system of common rules. This requires at first
instance the international recognition of an authoritative source of legal
rules, both for dispute resolution and also to guide future conduct.
Participants in global trade and commerce must then demonstrate a
general attitude of rule-acceptance in their interactions with one
another.89 The intricate patterns of behavioural and business norms
which emerge must, in turn, be susceptible to reliable enforcement. The
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promulgation of such a multi-layered legal ordering90 is going to be
fundamental to the long-term sustainability of globalisation. If economic
globalisation is to stay the course despite its occasional disharmony with
domestic interests, then it must be governed not only by the invisible
hand of the free market, but also by systemic qualities such as
consistency and predictability, as well as more substantive notions of
fairness, justice and equity. Only then would emerging economies91 and
new private entrants92 be fully subscribed to the global market-place.

30. In serving as a source of legitimacy, national courts – including
international commercial courts like the SICC – will have to take the lead
over private arbitral mechanisms. In part this may stem from actual or
perceived problems with arbitration;93 but more importantly, it follows
from the fact that national courts are already recognised as the final
arbiters of legality in their home jurisdictions. Although arbitration has
the advantage of neutrality, the private nature of the arbitral process as
well as the fact that it lies outside of state authority do not predispose it
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to having a sufficiently validating impact on commercial practice.
National courts, on the other hand, serve as the guarantors of legal
fitness even within the international commercial arbitration framework.94
They derive their authority from being an inextricable component of state
sovereignty,95 which remains the basic building block of international
relations. The openness of the process and the precedential value of
court judgments also contribute to this. The involvement of national
courts in the future development of the lex mercatoria and the regulation
of international commercial practice can therefore confer an imprimatur
which is beyond the reach of private arbitration institutions.

31. The second, connected theme is the necessity of imagination.
Throughout its first three chapters the lex mercatoria has always lagged
behind actual commercial practice. Indeed it has always been either a
result of or a reaction to the prevailing economic conditions of the world.
In the age of globalisation and rapid technological change, however, we
can scarcely afford to be so passive. Where the necessary legal
infrastructure is not in place, the scale and pace of the fall-out can be
overwhelming. We have already seen this happen in the wake of the
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Lehman Brothers collapse in 2008, which had its root cause in poorlyregulated subprime lending in the United States and rapidly erupted into
a global financial meltdown. Even today, countries all over the world are
still feeling the economic after-shocks, and we are belatedly coming to
realise the urgent need for coordinated legal oversight over global
financial markets. One of the key lessons to be drawn from this episode
is that we cannot wait for problems to arise before we start to search for
solutions. The lex mercatoria could play an important role in this process
of long-term rehabilitation. For example, trading in “Over the Counter”
derivatives – which have been identified as one of the main culprits
behind the financial crisis – was facilitated by the development of
standard form contracts in the ISDA96 Master Agreement. As such
trades took place in the terra incognita beyond regulated markets, these
standard form contracts represented the entire legal framework for a
shadow industry. The validity and interpretation of those contracts have
now become subjects of both general scrutiny and court litigation across
multiple jurisdictions. When the dust settles, new legal norms will have
to be created to give proper weight to the public interest in the regulation
of privately traded derivatives.97 Standard form contracts which have
been blindly replicated may have to be redrafted to better manage the
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allocation of counter-party risk.98 More importantly, such contracts may
need to go beyond being standard in form towards setting standards in
substance.99 It is perhaps in this regard that the 4th chapter of the lex
mercatoria may come to be most clearly distinguished from its last
iteration.

32. At the same time, let us not lose sight of the other side of the coin.
Imagination will certainly be required if we are to avert another crisis; but
it will also be necessary if we are to maximise opportunity. If as legal
practitioners and scholars we can be first-movers and not just earlyadopters then I believe there are tremendous gains to be had, especially
in Asia. As the tide shifts away from the leading financial centres which
were the source of the global financial crisis, Asia will come to have a
louder voice in formulating the new terms of trade in international capital
markets.100 Already we have seen Asian jurisdictions take the lead in
regulating asset prices by implementing property market controls and
98
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reducing exposure to subprime mortgages.101 In addition to such
prudential measures, the region is also taking positive steps towards
securing its financial future. The Asian Infrastructure Investment Bank
was announced late last year and has already gained significant
momentum, with no fewer than 57 prospective founding members.102 In
conjunction with such institutional responses, it is only natural that
commercial practices and private law doctrines will also be open to
improvement. One such example might be project finance,103 which is a
growing practice area in the region. As the network of Asian financiers,
professionals and other industry stakeholders becomes denser and
more sophisticated, we may expect that contractual precedents derived
from Western jurisdictions could gradually give way to more localised
norms. The playing-field for legal innovation has never been so wide.
Prevailing commercial practices are being discredited in established
financial centres and found unsuitable in emerging markets. This leaves
behind a vacuum in which enterprising lawyers can diversify their roles,
develop novel products, and devise fresh modes for the delivery of legal
services. If we are willing to invest ourselves in forward-thinking then the
101
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lex mercatoria may in its 4th chapter become a more intrinsic part of
international trade and an active contributor to the rise of Asia.

Positive steps in the direction of convergence

33. In line with this spirit I would like to spotlight an initiative which we
have been developing for some time and which we hope can make a
lasting contribution to the development of business law in Asia. I have
already mentioned that Asia is poised to become an even bigger engine
for global economic growth in the coming decades. However, we must
remain cognisant of the fact that there is considerable heterogeneity
among Asian legal systems. ‘Asian law’, if we can even call it that, is a
morass of civil, common, and socialist legal traditions laid over with
highly specific national and customary distinctions implemented across
multiple

stratas,

from

federal

governments

and

city-states

to

municipalities and urban communities. The complications of such a
system can impede rapidly evolving Asian trade and economic
integration efforts. While a unified ‘Asian law’ is beyond the realm of
possibility in the near future, it is definitely possible to strive for a
measure of convergence among certain business laws in Asia,
especially in relation to such issues as the international sale of goods to
take an obvious example. Such an exercise will, at the very least,
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ensure that the runway for intra-Asian trade to take off and for the
landing of foreign investment into Asia is smoothened to the extent
possible.

34. To furnish a response to this situation I established a committee in
2014 under the auspices of the Singapore Academy of Law to look into
what can be done to promote the transnational convergence of
commercial laws in Asia. One of the key suggestions of the committee
was the creation of a permanent research facility that can commit
sustained effort to the study and stimulation of business law in the
region. We might envisage that the institute can contribute in two ways.

35. The first is to undertake original academic research into the
commercial laws and policies of Asia. Throughout the long history of the
lex mercatoria, legal scholarship has been a constant factor nurturing its
growth and development. In the Middle Ages scholars found in Greek
and Roman writings the legal bedrock with which to shore up mercantile
practice. After the Second World War, a generation of European and
American scholars drew upon this rich heritage to harness the emerging
economic order to a common conceptual framework. Their efforts made
international instruments like the CISG possible. Since then, we have
seen how the output of institutions like PACE University and the Center
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for Transnational Law has been integral to sustaining its momentum. If
similar progress is to be made in Asia then we will have to start
accumulating the legal knowledge and intellectual capital required to
support Asian trade and commerce, and in that regard a research
institute would be a major boon.

36. The second way that such an institute might be of value is if it
emerged

as

a

nerve-centre

for

collaboration

between

judges,

academics, practitioners and policy-makers in the region. If we are to
make meaningful strides towards convergence, stakeholders from the
full spectrum of Asia’s legal systems will have to be engaged. We will
need a centralised forum for these various stakeholders to exchange
ideas, information and proposals, in addition to being a repository for
their input. It can also represent a common point of contact for other
research agencies and international organisations like UNCITRAL.

37. We might in this context wish to look to similar institutions for
inspiration. The American Law Institute ranks as one of the leading
lights in the field of legal harmonisation. It produced the Commercial
Code of the United States and continues to publish immensely influential
Restatements of the Law.104 The recently created European Law
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Institute is another example. The aims of the European Law Institute
include the initiation, conduct and facilitation of research in the field of
European legal development. With such high ambitions the European
Law Institute is of a piece with the tradition of independent institutions at
the forefront of legal harmonisation. In time to come, Singapore might
contribute to these ranks as well.

Conclusion

38. I hope this brief prospectus conveys at least a flavour of the thinking
behind the committee’s suggestion of a permanent research facility. By
mobilising the right resources, Singapore can play a part in
complementing Asia’s economic success. The CISG is part of this script
as well, being the natural candidate for a common sales law in Asia,
whether in its entirety or in modified form.105 Significant headway has
already been made following Japan’s accession to the Convention in
2008. Tellingly, one of the major factors which impelled Japan to take
this step was the rapid increase of its trade with China and other East
Asian states like Korea and Singapore, all of whom are parties to the
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Convention.106 One would expect that the same forces will continue to
drive the adoption and use of the CISG in Asia.

39. One grouping within Asia still to be persuaded by the CISG is, of
course, ASEAN.107 In the 1994 Report of the Sub-committee on
Commercial Law, it was recommended that Singapore ratify the CISG
and it was further suggested that if Singapore did adopt the Convention
then other ASEAN countries may soon follow suit.108 I suggest the time
is now ripe for a re-evaluation. ASEAN is on track to form a common
market by the end of 2015, and greater legal harmonisation in the area
of commercial law would be a natural corollary to this. Since 2007,
ASEAN member states have been examining various modalities for
harmonising their trade laws, one of which is the more widespread use
of the CISG.109 Indeed, this is an area in which the traditional
obstacles110 to closer ASEAN integration are most likely to be
overcome.

The

distortions

of

special

interests

and

political
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particular subset of commercial law which stands to benefit the most
from uniformity, due to the frequency and fluidity of cross-border
transactions.111 With the ASEAN common market in place, the
arguments in favour of harmonisation in this area will only get stronger.
In this new climate the CISG may find itself catching a second wind in
Southeast Asia.

40. I therefore have every confidence in the CISG’s continued success,
and hope that through our initiatives Singapore can help to secure its
place in the 4th chapter of the lex mercatoria. Thank you.
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